STATE OF INDIANA)

                            SS)

COUNTY OF CLAY )

Commissioner’s President Charlie Brown called the March 23, 2009 Special Meeting of the Clay County Commissioners to order at 10:00 am.  The purpose of the meeting was to open quotes for Bridge 245, and Replacement of tankcars with flatcars on CR 1300N. Those present included Commissioners Charlie Brown, Jack Withers, and Paul Sinders.  Also attending were Eric Somheil, Attorney for the County Executive, and Mary Jo Alumbaugh, Auditor of Clay County who made a record of the proceedings to wit:

IN THE MATTER OF QUOTES FOR BRIDGE 245
Attorney Eric Somheil opened the following quotes:


Allender Trucking Inc



$48,300.00


Browns Land Improvement Inc


$56,826.00

BLS Construction




$62,000.00


L & B Construction




$71,900.00
Charlie Brown stated that he would like an opportunity to speak to the vendors who have submitted quotes, to be sure they understand all requirements.  He would like to take the quotes under advisement.
Paul Sinders then asked when and how would a determination be made?

Charlie Brown responded he would like to clarify with the vendors, the work to be done.

Jack Withers then stated that the Commissioners should be franks with all of the vendors regarding their work.  If there is a problem, then work it out before it becomes a liability to the County.

Charlie Brown stated that he does not feel the specifications are adequate to comply with safety requirements, and would like Mr. Allender to appear before the Commissioners before he is awarded the contract to install this bridge.  He also stated that in the future, the specs need to be more thorough.
Highway Supervisor Pete Foster used the replacement of bridge on CR 700 as an example, stating that the end vent is still in the creek.  This is not correct, but weather and time prevented daily inspection.  The specs are not being followed by the vendors.

Paul Sinders suggested a schedule of partial payments as work is completed, with final payment delayed until the project is released.

Paul Sinders made a motion to meet with Mr. Allender in a Special Meeting on Thursday, March 26, 2009, at 10:00 a.m. to discuss the quote and the specs.  Also included in that meeting will be consideration of a contract with Hannum, Wagle and Cline for engineering for the USDA Rural Enterprise Grant.  Motion seconded by Jack Withers, and carried 3 ayes.

IN THE MATTER OF QUOTES FOR REPLACEMENT FLATCARS ON CR 1300 N

 Attorney Eric Somheil opened the following quotes:


Allender Trucking Inc



$42,500.00


Browns Land Improvement Inc


$47,270.00


BLS Construction




$44,900.00


L & B Construction




$46,200.00

Charlie Brown made a motion to discuss the quote with Mr. Allender at the March 26, 2009, Special Meeting.  Motion seconded by Jack Withers, and carried 3 ayes.
IN THE MATTER OF JARVIS COAL ROAD REPAIR AGREEMENT

Denny Jarvis of Jarvis Coal appeared before the Commissioners and agreed to the following Road Repair Agreement.
 SEQ CHAPTER \h \r 1AGREEMENT FOR ROAD REPAIR

WHEREAS, Jarvis Coal, LLC (hereinafter called the “Company”), desires to utilize a section of County Road 1400 South, in Clay County, Indiana, being a distance of approximately three quarters (3/4) of a mile to State Roads 159 and/or Highway 48, as shown on the attached Exhibit “A” for trucking activities from the coal mine site of the Company; and,


WHEREAS, there is the possibility that said road, being County Road 1400 South, including but not limited to the surface, base, ditch, berm, bridges, culverts, driveway and other improvements, may suffer from the heavy loads to be hauled over said road; and, 


WHEREAS, the use of said road without restriction as to size, weight, and volume of the loads is of economic benefit to the Company; 


Now, therefore, the Company and the Board of Commissioners of Clay County (hereinafter called “Commissioners”) AGREE as follows.

1.
The Commissioners grant to the Company the right to use a section of County Road 1400 South in Clay County being a distance of approximately three quarters (3/4) of a mile to State Roads 159 and/or Highway 48, as shown on the attached Exhibit “A” for trucking activities of the Company mine site, without restriction as to size, weight, and volume of loads, to haul coal, clay, equipment and other items or materials related to coal mining and shipping activities of the Company.

2.
The Company agrees to use said roadway in a reasonable and prudent manner, using reasonable care, and further agrees that within 5 years, as determined by the Commissioners, of conclusion of its use of the road for coal mining activities only, not including reclamation, to bear full responsibility for the cost of repair to said roadway, including the base, berm, ditches, bridges, culverts, driveway entrances, and other improvements now located thereon, and agrees to bear full responsibility for the cost to restore said entire roadway, including all above individual specified parts thereof.  The Company further agrees to bear full responsibility for the cost of returning said road to an asphalt surface within 5 years thereafter, in better condition that the same now exists.

3.
The Company shall, before beginning the use of said county highway, post with the Auditor of Clay County, Indiana, a good and sufficient bond of Seventy Five Thousand Dollars ($75,000.00), which bond shall be payable to the County of Clay, State of Indiana, and by its terms, insure the performance of each obligation contained herein.  Said bond shall remain with the County for 5 years after said road is no longer used by the Company for such mining purposes.  Should the Company fail to bear full responsibility for the cost of repairs and restoration, or fail to perform any other obligation required by this agreement, the Commissioners shall give written notice of such to the Company specifying any deficiency.  If Company fails to promptly pay the cost of repair work for the reasonable repairs and restoration, or to perform such other obligations as required by this agreement within thirty (30) days of such written notice, the Company may be deemed by the Commissioners to be in default of this agreement, and said bond shall immediately be declared forfeited and payable to the County of Clay, State of Indiana, to the extent necessary to pay the cost to restore and/or repair the road, or any part thereof, pursuant to this agreement.

4.
In consideration for this agreement, and sufficient bond, the Commissioners grant the Company the right to use said roadway without any restriction as to size, weight or volume of loads and traffic to which said road shall be subjected.

5
The term of this agreement shall be for a period of time for which the above stated bond is required which shall be for the entire mining duration and 5 years thereafter or until the Company satisfactorily completes all provisions of this Agreement.  Said term shall begin with the date that the Company begins use of said roadway, which date shall not be prior to the date of this agreement and posting of the bond, or later than _____March 1________, 2009_.

6.
By the acceptance of this agreement, the Company agrees to hold the County of Clay, the Board of Commissioners of Clay County, Indiana, and any and all county employees or representatives harmless and further agrees to indemnify the Commissioners, said County and/or its employees and representatives against any and all claims, actions at law, litigation expenses, judgments and verdicts that should arise out of the Company’s use of the roadways, or out of the use by any person, firm or other corporation of the road purposes associated with the Company’s mining activities, including buy not limited to, hauling over said road of any product, machinery or equipment.  Should any judgment be entered against said Commissioners, Clay County, Indiana and/or its employees or representatives as a result of said activities, the Company will promptly pay the same.

7.
It is understood that the Company will use all reasonable methods and procedures to alleviate any dust problems that may arise to any residential property affected by the Company’s use of the road.

8. The Clay County Highway Department shall maintain such road as the Commissioners and/or Highway Superintendent deem appropriate throughout the time of this Agreement and until the bond is released, at Company’s cost.   That attached hereto and incorporated herein by reference is Exhibit “B” which is the 2009 Rates for Maintenance by Highway Department on Bonded Roads, which includes rates for equipment, materials and labor costs.  Such rates are subject to change on a yearly basis. 

In the event Company believes such repairs are excessive, or too costly, Company shall promptly discuss such matter with the Commissioner in such district.  In the event Company and the Commissioner are unable to resolve the issue, Company shall promptly request a hearing with the Board of Commissioners. 

9.
When services are performed by the County on the subject roadway, the County shall submit their billing to Company as soon as same is prepared, or billed monthly, as the Highway Department deems appropriate.  Company agrees that such services/billings by the County shall be paid by Company within 30 days of the submission of such bills to Company. 

10.
Whenever notice is required to be given to any party under this agreement, such shall be in writing, and shall be sent by certified mail, return receipt requested, to the address below:

Board of Commissioner of

Jarvis Coal, LLC

Clay County, Indiana

c/o Denny Jarvis, President

c/o Clay County Auditor

12000 Louisville Road

Courthouse

Terre Haute, IN 47802

609 E. National Ave.

Brazil, IN 47834



11.
The Company shall construct and maintain proper barricades and signs to be placed in proper locations for the protection of the public.


Originally Approved and Signed on ____March 23______, 2009.

THE BOARD OF COMMISSIONERS OF 

JARVIS COAL, LLC 

CLAY COUNTY, INDIANA

______Charles Brown /s/______

_____Denny Jarvis /s/________

Charles Brown, President


Denny Jarvis, President/Owner

ATTEST:

_____Mary Jo Alumbaugh /s/___

Auditor, Clay County Indiana 

Paul Sinders made a motion to accept the Road Repair Agreement, seconded by Jack Withers.  Motion carried 3 ayes.

IN THE MATTER OF BRILEY DITCH

Randy Staley appeared before the Commissioner and reported that Paul has a quote from Brett Kramer for work to be done.  Either mowing or tilling will need to be done around the trees and repeated every 45 days.

Randy noted that tilling will be needed due to potential debris from flood.
Charlie Brown made a motion to allow Brett Kramer to do tilling or mowing as per quote.  Motion seconded by Jack Withers.  Motion carried 3 ayes.

IN THE MATTER OF LIGHTS FOR EXHIBIT HALL AT FAIRGROUNDS

Paul Sinders reported that he had met with a representative from Duke Energy about having a dusk to dawn light installed.  Due to energy costs, he has requested the installation of an on/off switch.  The Duke Energy Rep was to get a quote to Paul, but that individual is no longer with the company.  A new engineer will need to be assigned to this project.  This project has not been forgotten.
IN THE MATTER OF ADJOURNMENT
Motion to adjourn made by Jack Withers and seconded by Paul Sinders.  Motion carried 3 ayes.

Clay County Commissioners

Attest:
Clay County Auditor
